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MORTGAGE  AND  LOAN  INSURANCE  PRO¬ 
GRAMS  UNDER  THE  NATIONAL  HOUS¬ 
ING  ACT 

Miscellaneous  Amendments;  Notice  of 
Proposed  Rulemaking 

The  Department  is  proposing  to  amend 
Parts  207,  213,  221  and  231  of  this  chapter 
to  reflect  a  change  in  policy  with  respect 
to  the  disbursement  of  mortgage  pro¬ 
ceeds  for  construction  items  under  a  con¬ 
struction  contract  where  there  is  no  iden¬ 
tity  of  interest  between  the  mortgagor 
and  general  contractor.  Presently,  in  ac¬ 
cordance  with  the  provisions  of  the  con¬ 
struction  contract,  the  contractor  is  en¬ 
titled  to  monthly  payments  for  construc¬ 
tion  items  in  an  amount  equal  to  the 
value  of  the  work  acceptably  completed 
and  the  materials  stored  on  the  site  less 
10  percent  (holdback)  and  prior  ad¬ 
vances.  The  holdback  is  not  released  to 
the  contractor  until  the  project  has  been 
completed  and  the  contractor,  mortgagor 
and  mortgagee  have  completed  all  re¬ 
quirements  for  a  final  loan  closing,  and 
the  final  advance  is  made.  Thus,  under 
these  procedures,  some  contractors  have 
suffered  financial  losses  when  they  have 
completed  the  project  and  performed  all 
the  obligations  under  the  construction 
contract,  but  the  mortgage  has  not  been 
finally  endorsed  for  insurance  because 
the  mortgagor  or  the  mortgagee  has  not 
met  all  requirements  for  closing,  or  the 
mortgage  has  gone  into  default  subse¬ 
quent  to  the  completion  of  the  project. 
When  the  contractor  is  not  able  to  ob¬ 
tain  the  holdback  because  the  final  ad¬ 
vance  is  not  made  by  the  mortgagee,  a 
frequent  result  is  that  some  of  the  sub¬ 
contractors  do  not  get  paid. 

The  proposed  amendments  to  the 
regulations  will  provide  for  a  procedure 
whereby  the  contractor  will  make 
monthly  requisitions  to  the  mortgagor 
for  payment  of  100  percent  of  the  value 
of  the  work  acceptably  completed  since 
the  last  request  for  payment  plus  the 
value  of  the  materials  stored  on  the  site. 
There  will  be  no  deduction  in  the  con¬ 
tractor’s  request  for  the  10  percent  hold¬ 
back.  Neither  shall  the  mortgagor’s 
proceeds  for  construction  items  contain  a 
deduction  for  the  10  percent  holdback. 
Both  the  contractor’s  requisition  and  the 
mortgagor’s  request  for  an  advance  will 
be  predicated  on  the  mortgagee’s  agree¬ 
ment  that  that  portion  of  the  advance 
which  represents  the  10  percent  holdback 
will  be  retained  by  the  mortgagee  to  be 
paid  into  an  escrow  account,  minus  an 
amount  that  is  one  and  one-half  times 
the  cost  estimated  by  HUD  that  is  re¬ 
quired  for  the  competion  of  any  minor 
incomplete  on-site  construction  items, 
when  the  project  had  been  substantially 
completed  as  determined  by  HUD.  In  the 
case  where  a  cost  plus  form  of  contract 


has  been  used,  the  mortgagee  will  not  de¬ 
posit  the  holdback  monies  into  the 
escrow  account  until  there  has  been  both 
both  substantial  completion  of  the  pro¬ 
ject,  as  determined  by  HUD,  and  the 
mortgagee  has  been  notified  by  the  HUD 
field  office  having  jurisdiction  that  the 
contractor  has  filed  his  “Contractor’s 
Certificate  of  Actual  Cost”  with  HUD. 
Disbursement  from  the  escrow  account 
will  be  made  in  accordance  with  the 
terms  of  an  Escrow  Agreement  which 
shall  provide  for  direct  payment  to  the 
contractor  upon  notification  from  HUD 
that  the  contractor  has  complied  with 
the  conditions  of  the  Escrow  Agreement. 
The  primary  requirement  in  the  Escrow 
Agreement  which  must  be  met  before  the 
contractor  is  entitled  to  the  escrow  ac¬ 
count  is  the  submission  of  his  “Certifi¬ 
cate  of  Actual  Cost”  and  its  approval  by 
HUD.  This  will  not  be  a  requirement 
when  the  use  of  a  lump  sum  contract 
has  been  approved  by  HUD  in  accordance 
with  the  regulations.  When  such  a  con¬ 
tract  has  been  used,  entitlement  to  the 
escrow  account  shall  be  automatic,  ex¬ 
cept  for  the  limitation  on  receipt  of 
monies  in  excess  of  the  contract  amount. 

When  the  project  has  been  completed, 
as  determined  by  HUD,  there  will  be  no 
requirement  for  the  mortgagor  to  make 
a  request  to  the  mortgagee  and  HUD  for 
an  advance  for  the  holdback,  since  the 
amount  of  the  holdback  will  have  been 
Included  in  each  of  the  mortgagor’s  re¬ 
quests  from  the  start  of  construction.  The 
contractor,  with  the  prior  approval  of 
HUD,  can  make  the  request  directly  to 
the  mortgagee  for  disbursement  of  the 
holdback  to  the  escrow  account.  The 
mortgagee  will  not  have  disbursed  from 
mortgage  proceeds  the  amount  of  the 
holdback  until  it  is  placed  in  the  escrow 
account,  and,  thus,  the  mortgagee  will 
not  be  entitled  to  interest  from  the 
mortgagor  on  the  amount  of  the  hold¬ 
back  until  it  is  placed  in  the  escrow  ac¬ 
count.  The  amount  of  the  holdback  will 
be  insured  by  HUD  when  it  is  put  in  the 
escrow  account. 

The  proposed  regulations  require  that 
the  holdback  be  placed  in  an  escrow  ac¬ 
count  which  may  be  an  interest  bearing 
account  if  the  mortgagor  and  general 
contractor  have  so  agreed.  Any  interest 
earned  shall  be  turned  over  to  the  con¬ 
tractor. 

The  Department  is  limiting  the  ap¬ 
plicability  of  the  proposed  regulations  to 
those  projects  where  there  is  no  identity 
of  interest  between  the  mortgagor  and 
general  contractor.  It  was  considered 
that  where  a  contractor  has  an  identity 
of  interest  with  the  mortgagor,  such  con¬ 
tractor  has  provided  the  leverage  neces¬ 
sary  to  protect  itself  against  a 
mortgagor  who,  through  inaction  or  de¬ 
fault,  prevents  a  final  closing. 

As  mentioned  above,  one  of  the  con¬ 
siderations  in  this  proposal  was  to  provide 
the  release  of  funds  which  could  be  used 
to  pay  subcontractors.  However,  the  pro¬ 
posed  regulations  will  not  eliminate  any 
other  requirements  in  the  regulations,  or 
in  the  contractual  documents  used  in  the 
mortgage  insurance  transaction,  for  sub¬ 
contractors  to  submit  certificates  of 
actual  cost. 


There  are  several  HUD  legal  forms  and 
documents  used  in  mortgage  Insurance 
transactions  which  must  be  amended  if 
these  regulations  are  adopted.  The 
amendments  will  reflect  the  procedures 
as  set  forth  in  the  proposed  regulations 

The  proposed  regulations  are  to  apply 
prospectively,  but  in  those  cases  where  a 
construction  contract  has  already  been 
executed  at  the  time  the  regulations  are 
finally  adopted,  the  appropriate  legal 
documents  can  be  amended  to  reflect  the 
new  procedures  if  all  the  parties  to  the 
Insurance  transaction,  including  HUD, 
agree. 

The  Department  is  also  proposing  ad¬ 
ditional  amendments  to  those  parts  noted 
above  as  well  as  amendments  to  Parts 
205,  232.  241,  242  and  244,  to  require  that 
every  construction  contract  contain  a 
provision  obligating  the  general  contrac¬ 
tor  to  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagors’  Cost  Breakdown”  to 
each  subcontractor,  to  inform  each  sub¬ 
contractor  of  each  draw  under  the  con¬ 
tract,  and,  when  applying  for  a  draw,  to 
submit  appropriate  receipts  or  waivers 
from  each  subcontractor  for  work  cov¬ 
ered  by  previous  draws.  The  Department 
is  proposing  this  change  to  enable  sub¬ 
contractors  to  be  better  informed  so  that 
they  may  more  effectively  protect  their 
interests. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  this  proposed  rulemaking  by 
submitting  written  data,  views  and  sug¬ 
gestions.  Communications  should  identi¬ 
fy  the  subject  matter  by  title  and  docket 
number  and  should  be  filed  with  the 
Rules  Docket  Clerk,  Office  of  the  Secre¬ 
tary,  Room  10141,  Department  of  Hous¬ 
ing  and  Urban  Development,  451  Seventh 
Street,  8W.,  Washington,  D.C.  20410.  All 
relevant  material  received  on  or  before 
October  4,  1976,  will  be  considered  before 
adoption  of  the  final  rule.  Copies  of  com¬ 
ments  received  will  be  available  for  ex¬ 
amination  during  business  hours  at  the 
above  address. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  this  rule. 
The  Finding  of  Inapplicability,  in  ac¬ 
cordance  with  HUD’s  environmental 
procedures  handbook  (HUD  Handbook 
1390.1,  is  available  for  inspection  at  the 
Office  of  the  Rules  Docket  Clerk,  at  the 
above  address. 

Accordingly,  it  is  proposed  that  Parts 
205,  207,  213,  221,  231,  232,  241,  242  and 
244  of  Chapter  IT  of  Title  24  of  the  Code 
of  Federal  Regulations  be  amended  to 

read  as  follows: 


PART  205— MORTGAGE  INSURANCE  FOR 
LAND  DEVELOPMENT  (TITLE  X) 

1.  Section  205.112  is  amended  by  ad¬ 
ding  a  new  paragraph  (c)  to  read  as 

follows: 

§205.112  Form  of  coni  rarl. 

•  •  •  •  * 

(c)  Provisions  regarding  subcontrac¬ 
tors.  The  lump  sum  and  fixed  fee  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 
(1)  To  give  a  copy  of  the  “Contractors 
and/or  Mortgagors  Cost  Breakdown”  to 
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each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for  the 
work  covered  by  the  previous  draw. 


PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

2.  Subpart  A  of  the  Table  of  Contents 
to  Part  207  is  amended  to  include  a  new 
section  numbered  §  207.26a  and  desig¬ 
nated,  “Disposition  of  general  contrac¬ 
tor’s  holdback,”  as  follows: 

Sec. 

207  26a  Disposition  of  general  contractor's 
holdback. 

3.  Section  207.26  is  amended  by  placing 
the  letter  (a)  before  the  introductory 
language,  redesignating  paragraphs  (a), 

(b),  (c)  and  (d>  to  (1),  (2),  (3)  and  (4) 
respectively,  and  by  adding  a  new  para¬ 
graph  (b)  to  read  as  follows: 

§  207.26  Form  of  contract. 

t  *  •  •  * 

(b)  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 

(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 

4.  The  following  new  section  is  added 
and  designated  as  §  207.26a: 

§  207.26a  Disposition  of  general  con¬ 
tractor's  holdback. 

In  those  cases  in  which  a  construc¬ 
tion  contract  has  been  executed  after 
_ _  and  there  is  no  iden¬ 
tity  of  interest  between  the  mortgagor 
and  general  contractor,  the  following 
provisions  shall  be  applicable: 

(a)  The  construction  contract,  whether 
It  be  lump  sum  or  cost  plus,  shall  contain 
provisions  whereby  the  mortgagor  and 
contractor  agree  that  the  general  con¬ 
tractor: 

(1)  Shall  submit  to  the  mortgagor,  on 
a  monthly  basis,  a  requisition  for  pay¬ 
ment  equal  to  the  total  value  of  classes 
of  work  acceptably  completed  plus  the 
value  of  materials  and  equipment  not  in¬ 
corporated  in  the  work  but  delivered  to, 
and  suitably  stored  at,  the  site,  less 
prior  payments  made  to  the  general 
contractor; 

(2)  Shall  accept,  for  each  and  every 
requisition,  90  percent  of  the  amount 
approved  for  payment,  and  shall  agree 
that  the  remaining  10  percent  shall  be 
retained  by  the  mortgagee  to  be  depos¬ 
ited  in  an  escrow  account  when  the  con¬ 
struction  of  the  project  has  been  sub¬ 
stantially  completed,  with  the  exception 
of  minor  incomplete  on-site  construction 
items,  and  the  following  requirements 
have  been  met: 

(i)  All  work  under  the  construction 
contract,  requiring  Inspection  by  munici¬ 


pal  or  other  governmental  authorities 
having  jurisdiction,  has  been  inspected 
and  approved  by  such  authorities  and  by 
the  rating  or  inspection  organization, 
bureau,  association  or  office  having  juris¬ 
diction;  (il)  All  required  certificates  of 
occupancy  or  other  approvals,  with  re¬ 
spect  to  all  units  of  the  project,  have 
been  issued  by  State  or  local  govern¬ 
mental  authorities  having  jurisdiction; 
(iii)  Permissions  to  occupy  for  all  units 
of  the  project  have  been  issued  by  the 
Commissioner;  and  (iv)  In  the  event  a 
cost-plus  form  of  contract  has  been  used, 
that  the  mortgagee  has  been  notified  by 
the  HUD  field  office  that  the  mortgagor 
has  filed  the  “Contractor’s  Certificate  of 
Actual  Cost”  with  the  Commissioner,  ex¬ 
cept  that,  if  the  mortgagor  fails  or  re¬ 
fuses  to  file  such  a  certificate  within  a 
reasonable  time,  the  general  contractor’s 
direct  submission  of  the  certificate  of 
actual  cost  may  be  the  basis  for  the  HUD 
field  office  notification  and  the  estab¬ 
lishment  of  the  escrow. 

(3)  Shall  be  entitled  to  the  funds  in 
the  escrow  account  upon  compliance 
with  the  terms  of  the  Escrow  Agreement 
which  shall  contain  the  conditions  for 
release  of  the  escrow  account  to  the  gen¬ 
eral  contractor;  and 

(b)  The  building  loan  agreement  shall 
provide  that: 

(1)  The  mortgagor  shall  request 

monthly  from  the  mortgagee  an  advance 
of  mortgage  proceeds  for  construction 
items  in  the  amount  of  the  total  value 
of  classes  of  work  acceptably  completed 
plus  the  value  of  materials  and  equip¬ 
ment  not  incorporated  in  the  work  but 
delivered  to,  and  suitably  stored  at,  the 
site,  less  prior  advances ;  > 

(2)  The  mortgagor  shall  accept,  for 
each  and  every  advance,  90  percent  of 
the  amount  of  advance  approved; 

(3)  The  mortgagee  shall  retain  the  re¬ 
maining  10  percent  of  each  approved 
advance ; 

(4)  The  mortgagee  shall  transfer  the 
10  percent  holdback  for  each  advance, 
minus  an  amount  that  is  one  and  one- 
half  times  the  cost  estimated  by  the 
Commissioner  that  is  required  for  the 
completion  of  any  minor  incomplete  on¬ 
site  construction  items,  to  an  escrow 
account  when  the  general  contractor 
completes  the  construction  as  determined 
by  the  Commissioner  and  meets  the  re¬ 
quirements  set  forth  in  paragraphs  (a) 

(2)  (i),  (ii)  and  (iii).  and  (a)(2)  (i), 
(ii),  (iii)  and  (lv)  of  ths  section  for  a 
general  contractor  who  has  executed  a 
lump  sum  form  of  contract  or  cost  plus 
form  of  contract,  respectively. 

(5)  The  10  percent  holdback  shall  not 
be  construed  as  an  advance  from  mort¬ 
gage  proceeds  by  the  mortgagee  until  the 
mortgagee  places  the  funds  in  an  escrow 
account  in  accordance  with  paragraph 
(b)  (4)  of  this  section;  and 

(6)  The  mortgagee  and  mortgagor 
agree  that,  notwithstanding  the  inclu¬ 
sion  in  the  building  loan  agreement  of 
the  provisions  contained  in  paragraphs 
(b)  (1)  through  (5)  of  this  section,  the 
mortgagee  is  not  required  to  make  any 
advance  of  mortgage  proceeds  if  the 
mortgagor  is  in  default  under  the  build¬ 


ing  loan  agreement,  other  than  the  ad¬ 
vance  of  the  10  percent  holdback  in  ac¬ 
cordance  with  paragraph  (b)  (4)  of  this 
section,  and.  except  as  altered  by  the 
provisions  of  this  paragraph,  the  rights 
and  obligations  of  the  mortgagee  and 
mortgagor  under  the  building  loan 
agreement  shall  not  be  affected. 

(c)  An  Escrow  Agreement  shall  be  es¬ 
tablished  for  the  purposes  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
and  the  depository  under  such  agreement 
shall  be  either  the  mortgagee  or  a  party 
designated  by  the  mortgagee.  The  agree¬ 
ment  shall  contain  provisions  for  the  re¬ 
lease  of  the  escrow  fund  which  shall  in¬ 
clude  the  requirement  that  the  general 
conrtactor  submit  its  certificate  of  actual 
cost  for  approval  by  the  Commissioner 
and  that  the  certificate  be  approved  by 
the  Commissioner  before  the  contractor 
shall  be  entitled  to  the  fund.  If  the  mort¬ 
gagor  and  general  contractor  have  en¬ 
tered  into  a  lump  sum  contract,  the  re¬ 
quirement  for  the  certificate  of  actual 
cost  shall  not  be  applicable.  The  Es¬ 
crow  Agreement  shall  provide  that  the 
depository  will: 

(1)  Release  the  funds  upon  request  of 
the  general  contractor  and  approval  of 
the  Commissioner; 

(2)  Invest  the  funds  In  an  interest 
bearing  account,  if  the  mortgagor  and 
general  contractor  have  so  agreed,  which 
interest  shall  be  paid  to  the  general  con¬ 
tractor  when  the  escrowed  funds  are  re¬ 
leased  to  the  general  contractor;  and 

(3)  Release  to  the  general  contractor 
only  that  portion  of  the  escrowed  funds 
which  do  not  exceed  the  amount  of  costs 
approved  by  the  Commissioner  on  the 
“Contractor’s  Certificate  of  Actual  Cost”, 
or,  in  the  case  of  a  general  contractor 
which  has  entered  into  a  lump  sum  con¬ 
tract,  an  amount,  which  when  added  to 
payments  already  received,  does  not  ex¬ 
ceed  the  amount  of  the  lump  sum  con¬ 
tract. 

(d)  The  mortgagee’s  request  for  ap¬ 
proval  by  the  Commissioner  of  an  ad¬ 
vance  for  construction  items  shall  con¬ 
tain  a  provision  that  such  approval  by 
the  Commissioner  shall  constitute  ap¬ 
proval  for  mortgage  insurance  of  the  10 
percent  holdback  retained  by  the  mort¬ 
gagee  when  the  retained  funds  are  placed 
in  an  escrow  account  in  accordance  with 
this  section.  The  mortgage  insurance  on 
the  funds  retained  by  the  mortgagee  shall 
be^  effective  on  the  date  the  funds  are 
transferred  to  the  escrow  account. 


PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

5.  Sub  part  A  of  the  Table  of  Contents 
to  Part  213  is  amended  to  Include  a  new 
section  numbered  §  213.34a  and  desig¬ 
nated,  “Disposition  of  general  contrac¬ 
tor’s  holdback,”  as  follows; 

Sec. 

213.34a  Disposition  of  general  contractor’s 
holdback. 

6.  Section  213.34  is  amended  by  placing 
the  letter  (a)  before  the  introductory 
language,  redesignating  paragraphs  (a), 
(b)  and  (c)  to  (1),  (2)  and  (3)  respec- 
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tively,  and  by  adding  a  new  paragraph 
<b)  to  read  as  follows: 

§213.34  Form  of  contract. 

•  •  •  •  • 

(b)  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 

(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 

7.  The  following  new  section  is  added 
and  designated  as  213.34a: 

§  213.34a  Disposition  of  general  con¬ 
tractor's  holdback. 

In  those  cases  in  which  a  construction 

contract  has  been  executed  after - 

_ _  and  there  is  no  identity  of  inter¬ 
est  between  the  mortgagor  and  general 
contractor,  the  following  provisions  shall 
be  applicable: 

<a)  The  construction  contract,  wheth¬ 
er  it  be  lump  sum  or  cost  plus,  shall  con¬ 
tain  provisions  whereby  the  mortgagor 
and  contractor  agree  that  the  general 
contractor: 

(1)  Shall  submit  to  the  mortgagor,  on 
a  monthly  basis,  a  requisition  for  pay¬ 
ment  equal  to  the  total  value  of  classes 
of  work  acceptably  completed  plus  the 
value  of  materials  and  equipment  not 
incorporated  in  the  work  but  delivered  to, 
and  suitably  stored  at,  the  site,  less  prior 
payments  made  to  the  general  contrac¬ 
tor; 

(2)  Shall  accept,  for  each  and  every 
requisition,  90  percent  of  the  amount  ap¬ 
proved  for  payment,  and  shall  agree  that 
the  remaining  10  percent  shall  be  re¬ 
tained  by  the  mortgagee  to  be  deposited 
in  an  escrow  account  when  the  construc¬ 
tion  of  the  project  has  been  substantially 
completed,  with  the  exception  of  minor 
incomplete  on-site  construction  items, 
and  the  following  requirements  have 
been  met: 

<i)  All  work  under  the  construction 
contract,  requiring  inspection  by  munici¬ 
pal  or  other  governmental  authorities 
having  jurisdiction,  has  been  inspected 
and  approved  by  such  authorities  and  by 
the  rating  or  inspection  organization,  bu¬ 
reau.  association  or  office  having  juris¬ 
diction;  (ii)  All  required  certificates  of 
occupancy  or  other  approvals,  with  re¬ 
spect  to  all  units  of  the  project,  have  been 
issued  by  State  or  local  governmental 
authorities  having  jurisdiction;  (iii)  Per¬ 
missions  to  occupy  for  all  units  of  the 
project  have  been  issued  by  the  Commis¬ 
sioner;  and  (iv)  In  the  event  a  cost-plus 
form  of  contract  has  been  used,  that  the 
mortgagee  has  been  notified  by  the  HUD 
field  office  that  the  mortgagor  has  filed 
the  “Contractor’s  Certificate  of  Actual 
Cost”  with  the  Commissioner,  except 
that,  if  the  mortgagor  fails  or  refuses  to 
file  such  a  certificate  within  a  reasonable 
time,  the  general  contractor’s  direct  sub¬ 
mission  of  the  certificate  of  actual  cost 
may  be  the  basis  for  the  HUD  field  office 
notification  and  the  establishment  of  the 
escrow. 


(3)  Shall  be  entitled  to  the  funds  in 
the  escrow  account  upon  compliance  with 
the  terms  of  the  Escrow  Agreement 
which  shall  contain  the  conditions  for 
release  of  the  escrow  account  to  the  gen¬ 
eral  contractor;  and 

<b)  The  building  loan  agreement  shall 
provide  that: 

<1)  The  mortgagor  shall  request 
monthly  from  the  mortgagee  an  advance 
of  mortgage  proceeds  for  construction 
items  in  the  amount  of  the  total  value  of 
classes  of  work  acceptably  completed  plus 
the  value  of  materials  and  equipment  not 
incorporated  in  the  work  but  delivered 
to,  and  suitably  stored  at,  the  site,  less 
prior  advances; 

<2)  The  mortgagor  shall  accept,  for 
each  and  every  advance,  90  percent  of 
the  amount  of  advance  approved; 

(3)  The  mortgagee  shall  retain  the  re¬ 
maining  10  percent  of  each  approved 
advance; 

(4)  The  mortgagee  shall  transfer  the 
10  percent  holdback  for  each  advance, 
minus  an  amount  that  is  one  and  one- 
half  times  the  cost  estimated  by  the  Com¬ 
missioner  that  is  required  for  the  comple¬ 
tion  of  any  minor  incomplete  on-site 
construction  items,  to  an  escrow  account 
when  the  general  contractor  completes 
the  construction  as  determined  by  the 
Commissioner  and  meets  the  require¬ 
ments  set  forth  in  paragraphs  (a)  (2)  (I) , 
(ii)  and  (iii),  and  (a)(2)  (i),  (ii),  (ill) 
and  (iv)  of  this  section  for  a  general 
contractor  who  has  executed  a  lump  sum 
form  of  contract  or  cost  plus  form  of 
contract,  respectively. 

(5)  The  10  percent  holdback  shall  not 
be  construed  as  an  advance  from  mort¬ 
gage  proceeds  by  the  mortgagee  until  the 
mortgagee  places  the  funds  in  an  escrow 
account  in  accordance  with  paragraph 
(b)  (4)  of  this  section;  and 

(6)  The  mortgagee  and  mortgagor 
agree  that,  notwithstanding  the  inclusion 
in  the  building  loan  agreement  of  the 
provisions  contained  in  paragraphs  (b) 
(1)  through  (5)  of  this  section,  the  mort¬ 
gagee  is  not  required  to  make  any  ad¬ 
vance  of  mortgage  proceeds  if  the  mort¬ 
gagor  is  in  default  under  the  building 
loan  agreement,  other  than  the  advance 
of  the  10  percent  holdback  in  accordance 
with  paragraph  (b)  (4)  of  this  section, 
and,  except  as  altered  by  the  provisions 
of  this  paragraph,  the  rights  and  obliga¬ 
tions  of  the  mortgagee  and  mortgagor 
under  the  building  loan  agreement  shall 
not  be  affected. 

(c)  An  Escrow  Agreement  shall  be  es¬ 
tablished  for  the  purposes  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
and  the  depository  under  such  agreement 
shall  be  either  the  mortgagee  or  a  party 
designated  by  the  mortgagee.  The  agree¬ 
ment  shall  contain  provisions  for  the  re¬ 
lease  of  the  escrow  fund  which  shall  in¬ 
clude  the  requirement  that  the  general 
contractor  submit  its  certificate  of  actual 
cost  for  approval  by  the  Commissioner 
and  that  the  certificate  be  approved  by 
the  Commissioner  before  the  contractor 
shall  be  entitled  to  the  fund.  If  the  mort¬ 
gagor  and  general  contractor  have  en¬ 
tered  into  a  lump  sum  contract,  the  re¬ 
quirement  for  the  certificate  of  actual 
cost  shall  not  be  applicable.  The  Escrow 


Agreement  shall  provide  that  the  depos¬ 
itory  will: 

(1)  Release  the  funds  upon  request  of 
the  general  contractor  and  approved  of 
the  Commissioner: 

(2)  Invest  the  funds  in  an  interest 
bearing  account,  if  the  mortgagor  and 
general  contractor  have  so  agreed,  which 
Interest  shall  be  paid  to  the  general  con¬ 
tractor  when  the  escrowed  funds  are  re¬ 
leased  to  the  general  contractor;  and 

(3)  Release  to  the  general  contractor 
only  that  portion  of  the  escrowed  funds 
which  do  not  exceed  the  amount  of  costs 
approved  by  the  Commissioner  on  the 
“Contractor’s  Certificate  of  Actual  Cost”, 
or,  in  the  case  of  a  general  contractor 
which  has  entered  into  a  lump  sum  con¬ 
tract,  an  amount,  which  when  added  to 
payments  already  received,  does  not  ex¬ 
ceed  the  amount  of  the  lump  sum  con¬ 
tract. 

(d)  The  mortgagee’s  request  for  ap¬ 
proval  by  the  Commissioner  of  an  ad¬ 
vance  for  construction  items  shall  con¬ 
tain  a  provision  that  such  approval  by 
the  Commissioner  shall  constitute  ap¬ 
proval  for  mortgage  insurance  of  the  10 
percent  holdback  retained  by  the  mort¬ 
gagee  when  the  retained  funds  are  placed 
in  an  escrow  account  in  accordance  with 
this  section.  The  mortgage  insurance  on 
the  funds  retained  by  the  mortgagee 
shall  be  effective  on  the  date  the  funds 
are  transferred  to  the  escrow  account. 


PART  221— LOW  COST  AND  MODERATE 
INCOME  MORTGAGE  INSURANCE 

8.  Subpart  C  of  the  Table  of  Contents 
to  Part  221  is  amended  to  include  a  new 
section  numbered  §  221.548a  and  desig¬ 
nated,  “Disposition  of  general  contrac¬ 
tor’s  holdback,”  as  follows: 

Sec. 

221.548a  Disposition  of  general  contractor's 
holdback. 

9.  Section  221.548  is  amended  by  add¬ 
ing  a  new  paragraph  (d)  to  read  as  fol¬ 
lows: 

§  221.548  Form  of  contract. 

•  •  •  •  • 

(d)  Provisions  regarding  subcontrac¬ 
tors.  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 
(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontratcor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 

10.  The  following  new  section  is  added 
and  designated  as  §  221.548a. 

§  221.548a  Disposition  of  general  eon- 
tractor's  holdback. 

In  those  cases  in  which  a  construc¬ 
tion  contract  has  been  executed  after 

_ _  and  there  is  no  identity  of 

interest  between  the  mortgagor  and  gen¬ 
eral  contractor,  the  following  provisions 
shall  be  applicable: 

(a)  The  consrtuction  contract,  whether 
it  be  lump  sum  or  cost  plus,  shall  con¬ 
tain  provisions  whereby  the  mortgagor 
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and  contractor  agree  that  the  general 
contractor: 

(1)  Shall  submit  to  the  mortgagor,  on 
a  monthly  basis,  a  requisition  for  pay-, 
ment  equal  to  the  total  value  of  classes 
of  work  acceptably  completed  plus  the 
value  of  materials  and  equipment  not 
incorporated  in  the  work  but  delivered  to, 
and  suitably  stored  at,  the  site,  less  prior 
payments  made  to  the  general  contrac¬ 
tor: 

(2)  Shall  accept,  for  each  and  every 
requisition,  90  percent  of  the  amount  ap¬ 
proved  for  payment,  and  shall  agree  that 
the  remaining  10  percent  shall  be  re¬ 
tained  by  the  mortgagee  to  be  deposited 
in  an  escrow  account  when  the  construc¬ 
tion  of  the  project  has  been  substantially 
completed,  with  the  exception  of  minor 
incomplete  on-site  construction  items, 
and  tiie  following  requirements  have 
been  met: 

(i)  All  work  under  the  construction 
contract,  requiring  inspection  by  muni¬ 
cipal  or  other  governmental  authorities 
having  jurisdiction,  has  been  inspected 
and  approved  by  such  authorities  and  by 
the  rating  or  inspection  organization,  bu¬ 
reau,  association  or  office  having  juris¬ 
diction;  (ii)  All  required  certificates  of 
occupancy  or  other  approvals,  with  re¬ 
spect  to  all  units  of  the  project,  have  been 
issued  by  State  or  local  governmental  au¬ 
thorities  having  jurisdiction;  (iii)  Per¬ 
missions  to  occupy  for  all  units  of  the 
project  have  been  issued  by  the  Commis¬ 
sioner;  and  (iv)  In  the  event  a  cost-plus 
form  of  contract  has  been  used,  that  the 
mortgagee  has  been  notified  by  the  HUD 
field  office  that  the  mortgagor  has  filed 
the  “Contractor’s  Certificate  of  Actual 
Cost”  with  the  Commissioner,  except 
that,  if  the  mortgagor  fails  or  refuses  to 
file  such  a  certificate  within  a  reasonable 
time,  the  general  contractor’s  direct  sub¬ 
mission  of  the  certificate  of  actual  cost 
may  be  the  basis  for  the  HUD  field  office 
notification  and  the  establishment  of  the 
escrow. 

(3)  Shall  be  entitled  to  the  funds  in 
the  escrow  account  upon  compliance  with 
the  terms  of  the  Escrow  Agreement  which 
shall  contain  the  conditions  for  release 
of  the  escrow  account  to  the  general 
contractor;  and 

(b)  The  building  loan  agreement  shall 
provide  that: 

(1)  The  mortgagor  shall  request 
monthly  from  the  mortgagee  an  advance 
of  mortgage  proceeds  for  construction 
Items  in  the  amount  of  the  total  value  of 
classes  of  work  acceptably  completed  plus 
the  value  of  materials  and  equipment  not 
Incorporated  in  the  work  but  delivered 
to,  and  suitably  stored  at,  the  site,  less 
prior  advances; 

(2)  The  mortgagor  shall  accept,  for 
each  and  every  advance,  90  percent  of  the 
amount  of  advance  approved; 

(3)  The  mortgagee  shall  retain  the  re¬ 
maining  10  percent  of  each  approved  ad¬ 
vance; 

(4)  The  mortgagee  shall  transfer  the 
10  percent  holdback  for  each  advance, 
minus  an  amount  that  is  one  and  one- 
half  times  the  cost  estimated  by  the  Com¬ 
missioner  that  is  required  for  the  com¬ 
pletion  of  any  minor  incomplete  on-site 
construction  items,  to  an  escrow  account 
when  the  general  contractor  completes 
the  construction  as  determined  by  the 


Commissioner  and  meets  the  require¬ 
ments  set  forth  in  paragraphs  (a)  (2)  (i) , 
(ii)  and  (iii).  and  (a)(2)  (i).  (ii).  (iii) 
and  (iv)  of  this  section  for  a  general  con¬ 
tractor  who  has  executed  a  lump  sum 
form  of  contract  or  co6t  plus  form  of  con¬ 
tract,  respectively. 

(5)  The  10  percent  holdback  shall  not 
be  construed  as  an  advance  from  mort¬ 
gage  proceeds  by  the  mortgagee  until  the 
mortgagee  places  the  funds  in  an  escrow 
account  in  accordance  with  paragraph 
(b)  (4)  of  this  section;  and 

(6)  The  mortgagee  and  mortgagor 
agree  that,  notwithstanding  the  inclusion 
in  the  building  loan  agreement  of  the 
provisions  contained  in  paragraphs  (b) 
(1)  through  (5)  of  this  section,  the 
mortgagee  is  not  required  to  make  any 
advance  of  mortgage  proceeds  if  the 
mortgagor  is  in  default  under  the  build¬ 
ing  loan  agreement,  other  than  the  ad¬ 
vance  of  the  10  percent  holdback  in  ac¬ 
cordance  with  paragraph  (b)  (4)  of  this 
section,  and,  except  as  altered  by  the  pro¬ 
visions  of  this  paragraph,  the  rights  and 
obligations  of  the  mortgagee  and  mort¬ 
gagor  under  the  building  loan  agreement 
shall  not  be  affected. 

(c)  An  Escrow  Agreement  shall  be  es¬ 
tablished  for  the  purposes  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
and  the  depository  under  such  agree¬ 
ment  shall  be  either  the  mortgagee  or  a 
party  designated  by  the  mortgagee.  The 
agreement  shall  contain  provisions  for 
the  release  of  the  escrow  fund  which 
shall  include  the  requirement  that  the 
general  contractor  submit  its  certificate 
of  actual  cost  for  approval  by  the  Com¬ 
missioner  and  that  the  certificate  be  ap¬ 
proved  by  the  Commissioner  before  the 
contractor  shall  be  entitled  to  the  fund. 
If  the  mortgagor  and  general  contractor 
have  entered  into  a  lump  sum  contract, 
the  requirement  for  the  certificate  of 
actual  cost  shall  not  be  applicable.  The 
Escrow  Agreement  shall  provide  that  the 
depository  will: 

(1)  Release  the  funds  upon  request  of 
the  general  contractor  and  approval  of 
the  Commissioner; 

(2)  Invest  the  funds  in  an  interest 
bearing  account,  if  the  mortgagor  and 
general  contractor  have  so  agreed,  which 
interest  shall  be  paid  to  the  general  con¬ 
tractor  when  the  escrowed  funds  are 
released  to  the  general  contractor;  and 

(3)  Release  to  the  general  contractor 
only  that  portion  of  the  escrowed  funds 
which  do  not  exceed  the  amount  of  costs 
approved  by  the  Commissioner  on  the 
“Contractor’s  Certificate  of  Actual  Cost”, 
or,  in  the  case  of  a  general  contractor 
which  has  entered  into  a  lump  sum  con¬ 
tract,  an  amount,  which  when  added  to 
payments  already  received,  does  not 
exceed  the  amount  of  the  lump  sum 
contract. 

(d)  The  mortgagee’s  request  for  ap¬ 
proval  by  the  Commissioner  of  an  ad¬ 
vance  for  construction  items  shall  con¬ 
tain  a  provision  that  such  approval  by 
the  Commissioner  shall  constitute  ap¬ 
proval  for  mortgage  Insurance  of  the  10 
percent  holdback  retained  by  the  mort¬ 
gagee  when  the  retained  funds  are  placed 
In  an  escrow  account  in  accordance  with 
this  section.  The  mortgage  insurance  on 


the  funds  retained  by  the  mortgagee 
shall  be  effective  on  the  date  the  funds 
are  transferred  to  the  escrow  account. 


PART  231— HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

11.  Subpart  A  of  the  Table  of  Contents 
to  Part  231  is  amended  to  include  a  new 
section  numbered  §  231.10c  and  desig¬ 
nated,  “Disposition  of  general  contrac¬ 
tor’s  holdback,"  as  follows: 

Sec. 

231.10c  Disposition  of  general  contractor’s 
holdback. 

12.  Section  231.10b  is  amended  by  add¬ 
ing  a  new  paragraph  (d)  to  read  as 
follows: 

§  231.10b.  Form  of  contract. 

•  •  •  •  • 

(d)  Provisions  regarding  subcontrac¬ 
tors.  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  provi¬ 
sion  requiring  the  general  contractor: 
(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 

13.  The  following  new  section  is  added 
and  designated  as  231.10c: 

§  231.10c  Disposition  of  general  con¬ 
tractor’s  holdback. 

In  those  cases  in  which  a  construction 

contract  has  been  executed  after _ 

_ _  and  there  is  no  identity 

of  interest  between  the  mortgagor  and 
general  contractor,  the  following  pro¬ 
visions  shall  be  applicable: 

(a)  The  construction  contract, 
whether  it  be  lump  sum  or  cost  plus, 
shall  contain  provisions  whereby  the 
mortgagor  and  contractor  agree  that  the 
general  contractor: 

(1)  Shall  submit  to  the  mortgagor,  on 
a  monthly  basis,  a  requisition  for  pay¬ 
ment  equal  to  the  total  value  of  classes 
of  work  acceptably  completed  plus  the 
value  of  materials  and  equipment  not 
incorporated  in  the  work  but  delivered  to, 
and  suitably  stored  at,  the  site,  less  prior 
payments  made  to  the  general  contrac¬ 
tor; 

(2)  Shall  accept,  for  each  ancf  every 
requisition,  90  percent  of  the  amount  ap¬ 
proved  for  payment,  and  shall  agree  that 
the  remaining  10  percent  shall  be  re¬ 
tained  by  the  mortgagee  to  be  deposited 
in  an  escrow  account  when  the  construc¬ 
tion  of  the  project  has  been  substantially 
completed,  with  the  exception  of  minor 
incomplete  on-site  construction  items, 
and  the  following  requirements  have 
been  met: 

(i)  All  work  under  the  construction 
contract,  requiring  inspection  by  munic¬ 
ipal  or  other  governmental  authorities 
having  jurisdiction,  has  been  inspected 
and  approved  by  such  authorities  and  by 
the  rating  or  inspection  organization, 
bureau,  association  or  office  having  juris¬ 
diction;  (ii)  All  required  certificates  of 
occupancy  or  other  approvals,  with  re- 
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spect  to  all  units  of  the  project,  have 
been  issued  by  State  or  local  govern¬ 
mental  authorities  having  jurisdiction; 
(iii)  Permissions  to  occupy  for  all  units 
of  the  project  have  been  issued  by  the 
Commissioner;  and  (iv)  In  the  event  a 
cost-plus  form  of  contract  has  been  used, 
that  the  mortgagee  has  been  notified  by 
the  HUD  field  office  that  the  mortgagor 
has  filed  the  “Contractor’s  Certificate  of 
Actual  Cost”  with  the  Commissioner,  ex¬ 
cept  that,  if  the  mortgagor  fails  or  re¬ 
fuses  to  file  such  a  certificate  within  a 
reasonable  time,  the  general  contractor’s 
direct  submission  of  the  certificate  of 
actual  cost  may  be  the  basis  for  the  HUD 
field  office  notification  and  the  establish¬ 
ment  of  the  escrow. 

(3)  Shall  be  entitled  to  the  funds  in 
the  escrow  account  upon  compliance  with 
the  terms  of  the  Escrow  Agreement 
which  shall  contain  the  conditions  for 
release  of  the  escrow  account  to  the  gen¬ 
eral  contractor;  and 

<b)  The  building  loan  agreement  shall 
provide  that: 

(1)  The  mortgagor  shall  request 
monthly  from  the  mortgagee  an  advance 
of  mortgage  proceeds  for  construction 
Items  in  the  amount  of  the  total  value 
of  classes  of  work  acceptably  completed 
plus  the  value  of  materials  and  equip¬ 
ment  not  incorporated  in  the  work  but 
delivered  to,  and  suitably  stored  at,  the 
site,  less  prior  advances; 

(2)  The  mortgagor  shall  accept,  for 
each  and  every  advance,  90  percent  of 
the  amount  of  advance  approved; 

(3)  The  mortgagee  shall  retain  the 
remaining  10  percent  of  each  approved 
advance; 

(4)  The  mortgagee  shall  transfer  the 
10  percent  holdback  for  each  advance, 
minus  an  amount  that  is  one  and  one- 
half  times  the  cost  estimated  by  the 
Commissioner  that  is  required  for  the 
completion  of  any  minor  incomplete  on¬ 
site  construction  items,  to  an  escrow 
account  when  the  general  contractor 
completes  the  construction  as  deter¬ 
mined  by  the  Commissioner  and  meets 
the  requirements  set  forth  in  paragraphs 

(a) (2)  (i),  (ii)  and  (iii),  and  (a)(2)  (i), 
(ii),  (iii)  and  (iv)  of  this  section  for  a 
general  contractor  who  has  executed  a 
lump  sum  form  of  contract  or  cost  plus 
form  of  contract,  respectively. 

(5)  The  10  percent  holdback  shall  not 
be  construed  as  an  advance  from  mort¬ 
gage  proceeds  by  the  mortgagee  until  the 
mortgagee  places  the  funds  in  an  escrow 
account  in  accordance  with  paragraph 

(b)  (4)  of  this  section;  and 

(6)  The  mortgagee  and  mortgagor* 
agree  that,  notwithstanding  the  in¬ 
clusion  in  the  building  loan  agreement 
of  the  provisions  contained  in  para¬ 
graphs  (b)  (1)  through  (5)  of  this  sec¬ 
tion,  the  mortgagee  is  not  required  to 
make  any  advance  of  mortgage  pro¬ 
ceeds  if  the  mortgagor  is  in  default 
under  the  building  loan  agreement,  other 
than  the  advance  of  the  10  percent  hold¬ 
back  in  accordance  with  paragraph  (b) 

(4)  of  this  section,  and,  except  as  altered 
by  the  provisions  of  this  paragraph,  the 
rights  and  obligations  of  the  mortgagee 
and  mortgagor  under  the  building  loan 
agreement  shall  not  be  affected. 


(c)  An  Escrow  Agreement  shall  be 
established  for  the  purposes  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
and  the  depository  under  such  agreement 
shall  be  either  the  mortgagee  or  a  party 
designated  by  the  mortgagee.  The  agree¬ 
ment  shall  contain  provisions  for  the  re¬ 
lease  of  the  escrow  fund  which  shall  in¬ 
clude  the  requirement  that  the  general 
contractor  submit  its  certificate  of  actual 
cost  for  approval  by  the  Commissioner 
and  that  the  certificate  be  approved  by 
the  Commissioner  before  the  contractor 
shall  be  entitled  to  the  fund.  If  the  mort¬ 
gagor  and  general  contractor  have  en¬ 
tered  into  a  lump  sum  contract,  the  re¬ 
quirement  for  the  certificate  of  actual 
cost  shall  not  be  applicable.  TTie  Escrow 
Agreement  shall  provide  that  the  depos¬ 
itory  will: 

(1)  Release  the  funds  upon  request  of 
the  general  contractor  and  approval  of 
the  Commissioner; 

(2)  Invest  the  funds  in  an  interest 
bearing  account,  if  the  mortgagor  and 
general  contractor  have  so  agreed,  which 
interest  shall  be  paid  to  the  general  con¬ 
tractor  when  the  escrowed  funds  are  re¬ 
leased  to  the  general  contractor;  and 

(3)  Release  to  the  general  contractor 

only  that  portion  of  the  escrowed  funds 
which  do  not  exceed  the  amount  of  costs 
approved  by  the  Commissioner  on  the 
“Contractor’s  Certificate  of  Actual  Cost”, 
or,  in  the  case  of  a  general  contractor 
which  has  entered  into  a  lump  sum  con¬ 
tract,  an  amount,  which  when  added  to 
payments  already  received,  does  not  ex¬ 
ceed  the  amount  of  the  lump  sum  con¬ 
tract.  . 

(d)  The  mortgagee’s  request  for  ap¬ 
proval  by  the  Commissioner  of  an  ad¬ 
vance  for  construction  items  shall  con¬ 
tain  a  provision  that  such  approval  by 
the  Commissioner  shall  constitute  appro¬ 
val  for  mortgage  insurance  of  the  10  per¬ 
cent  holdback  retained  by  the  mortgagee 
when  the  retained  funds  are  placed  in 
an  escrow  account  in  accordance  with 
this  section.  The  mortgage  insurance  on 
the  funds  retained  by  the  mortgagee 
shall  be  effective  on  the  date  the  funds 
are  transferred  to  the  escrow  account. 


PART  232— NURSING  HOMES  AND  IN¬ 
TERMEDIATE  CARE  FACILITIES  MORT¬ 
GAGE  INSURANCE 

14.  Section  232.81  is  amended  by  add¬ 
ing  a  new  paragraph  (e)  to  read  as 
follows: 

§  232.81  Form  of  contract. 

•  •  •  •  • 

(e)  Provisions  regarding  subcontrac¬ 
tors.  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 
(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 


PART  241— SUPPLEMENTARY  FINANCING 

FOR  INSURED  PROJECT  MORTGAGES 

15.  Section  241.160  is  amended  by  add¬ 
ing  a  new  paragraph  (i)  to  read  as 
follows: 

§  241.160  Cost  certification  require¬ 
ments  ;  loans  over  $200,000. 

•  v  •  •  •  • 

(i)  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  provi¬ 
sion  requiring  the  general  contractor  (1) 
To  give  a  copy  of  the  “Contractor’s  and/ 
or  Mortgagor’s  Cost  Breakdown”  to  each 
subcontractor,  (2)  To  inform  every  sub¬ 
contractor  of  each  draw  under  the  con¬ 
tract,  including  the  release  of  any  hold¬ 
back,  and  (3)  When  applying  for  a  draw, 
to  submit  appropriate  receipts  and  waiv¬ 
ers  from  each  subcontractor  covering 
work  for  the  previous  draw. 


PART  242 — MORTGAGE  INSURANCE 
FOR  HOSPITALS 

16.  Section  242.69  is  amended  by  add¬ 
ing  a  new  paragraph  (d)  to  read  as  fol¬ 
lows: 

§  242.69  Construction  contracts. 

•  •  *  *  • 

(d)  The  construction  contract  shall 
contain  a  provision  requiring  the  gen¬ 
eral  contractor:  (1)  To  give  a  copy  of 
the  “Contractor’s  and/or  Mortgagor’s 
Cost  Breakdown”  to  each  subcontractor, 
(2)  To  inform  every  subcontractor  of 
each  draw  under  the  contract,  including 
the  release  of  any  holdback,  and  (3) 
When  applying  for  a  draw,  to  submit 
appropriate  receipts  and  waivers  from 
each  subcontractor  for  work  covered  by 
the  previous  draw. 


PART  244 — MORTGAGE  INSURANCE  FOR 
GROUP  PRACTICE  FACILITIES  (TITLE  XI) 

17.  Section  244.145  is  amended  by  plac¬ 
ing  the  letter  (a)  before  the  sentence 
presently  contained  in  the  section  and 
adding  a  new  paragraph  (b>  to  read  as 
follows: 

§  244.145  Form  of  contract. 

•  _  __  *  •  *  • 

(b)  The  lump  sum  and  cost  plus  con¬ 
struction  contracts  shall  contain  a  pro¬ 
vision  requiring  the  general  contractor: 
(1)  To  give  a  copy  of  the  “Contractor’s 
and/or  Mortgagor’s  Cost  Breakdown”  to 
each  subcontractor,  (2)  To  inform  every 
subcontractor  of  each  draw  under  the 
contract,  including  the  release  of  any 
holdback,  and  (3)  When  applying  for  a 
draw,  to  submit  appropriate  receipts  and 
waivers  from  each  subcontractor  for 
work  covered  by  the  previous  draw. 

(Sec.  7(<1) ,  Department  of  HUD  Act;  42  U.S.C. 
3535(d).) 

Note. — It  is  hereby  certified  that  the  eco¬ 
nomic  and  inflationary  Impacts  of  this  pro¬ 
posed  regulation  have  been  carefully  evalu¬ 
ated  in  accordance  with  OMB  Circular  A- 
107). 


Issued  at  Washington,  D.C.  August  27, 


1976. 


James  L.  Young, 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
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